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Regahr Arititnition Pand 



IN THE MATTER OF THE ARBITRATION 



GRIEVANT: Huong Hoang 



BETWEEN 



UNITED STATES POSTAL SERVICE 

AND 



POST OFnCE: AriiiigtQn, Virginia 
CASE NO.: K94C-4K-D 970S0929 



AMERICAN POSTAL WORKERS 

UNION, AFL-CIO 



UNION NO,: ARU26497 



BEFORE: CHRISTOPHER E. MILES, ARBITRATOR 



APPEARANCES: 



For the U.S. Postal Semce: 



Forthc Union: 



Plan of Hearing: 
Date of Hearing: 

Date Reeord C.I«ed: 

DateofAwanl: 

Relevant Contract Provia^ons: 

Contract Yean 

TVpe of Grievance; 



Alfred A. Pope, 

Labor Relatjons Spedalist 

Cfieryi L, Johnson, 

National Aibitratioii Advocate 

Merrifield, VA 
April?,] 
April 22, 1 991 

June 16, 1998 
Articles 12 & 
1994-1998 
DtsctDline 



.319205; 



h b 



AWARD SUMMARY 



^T* 



Tbe grievance challenging the separatiaD of Ms. Huong Hoang is found to be arbitrable. Article 
12, Section 1 of the A^reemoit entitles the PoMal Service to temiinate pmbationaiy employees 
prior to tbe expiration of thdr prot>ation&iy period; however, in taking such action, tbe Postal 
Service must do so in accordance wtth the applicable provisions of the Agreement; le*. Section 
365*32 of the ELM* Tlie Union has daimed that the separation of Ms. Hoang viobt^l the 
procedures set forth therein. Therrfore, the qnestion of whether tb« Postal Service adhered to the 
proper procedures in this case, is a matter which is arbitrable. Consequently^ the grievance filed 
in tttis matter shall be scheduled for a bearing on the merits* 



>' 



-J" 



Christopher E, MH^ Esquire 
Labor Arbitrator 
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BACKGROUND 



fAs. Huong Hoang is employed by the United States Postal Service as a Window 
Distn'bution Cleric at the Main Post Office in Arlington. Virgima. By letter dated February 

19, 1997, Ms. Hoang was mformed that she was being removed from the rolls of ttie 
Postal Service, as follows: 

This is offk:ial riotfficaikin that you urill Iw separated Ifom tfie United 
States Postal Service, during your probatioriary period, efliBctJve 
Thursday, FetKuaiy20,1997. 



The reason for fiits separation is tttat you were 
during your last probationary evaluation. 



:iu 



unsatisfactory 



As a result of this 



^11 



I, a grievance was filed on behalf of Ms. Hoang by the 



Northern Wginia Area Local of the American Postal Workers Ui^n (hereinafter 

referred to as the "Unron*}. The Step 2 Grievance Appeal Foim sets forth the foirowing 
"EDetaiied Statemerrt of Facts/Contentions": 



The appointir^ official did not leihove employee H.M. Hoang as 
required by the ELM-365.32. Very little if any observation was 
given to this ^nployee. 



Very ntOe guidance, counseling and 
training was given to this employee to conect any defiaendes in 
either performance or conduct 1lie employee's inadequacies were 
never discussed by management 



As the corrective action, the Union requested that the Notice of JRemoval be rescinded 

and the Grievant be returned to the rtfBs and made whole. 

■ _ ■ _ 

The parties discussed the grievance at a Step 2 meetfng and f>y letter dated April 
14, 1997, 

grievance by stating that: 



Dennis Jones, Manager, Customer Service Op^ations, denied ttie 



After giving full and earful consideration to all contenticMis made by 
the Union relative to the above leferenoed grievance, a decision 
has t>een neacdij^. 



The Unton contended that the above referenced employee, vvas 

her 



afTi^rded disparate 



treatment in her 
The Union 



probationary 

ot)5ervation was given to this employee 



separation during 
stated: "Verv little if 



II - 



any 

giMdance, 
counseling and training was given to this employee to correct any 

The employee's 



defjctendes in either perfbnnance or conduct 
inadequacies vyere never discussed by mans^ement." (sic) 



During the Step 2 meeting 



Union foiled to provide any 
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^ridence or documentation to substantiate rts daim that the 
employee was not supervised or trained property. This contention 
is without merit 



The Union contended that the appointing official did not separate 
the employee, The manager of the station is ttie Postmasters 
designee in instances such as this. This contention is without 
merit. 



The grievant ^A/as a career employee who was separated during her 
probationary period, EL-901, National Agreen^nt Artide 12, 
section 1 A probationaiy period states: Hie probatkinaiy period lor 



a new employee shall be nbiety (90) calendar days. The Employe 
shall have the right, to separate 1irom its employ any probationary 
employee at any time during the prot^onary period and th^e 
probation^ employees stiati not be pennitted acoess to the 
grievance procedure in relation hereto. 



The Union, at step one and two, has attempted to circumvent the 
National agreement by a nor^grievable action by management 
The employee was separated during probation. This contention Is 
without merit 



The Union's contentions were found to be witiiout merft. The 
grievance is denied at step 2, 

Themafler, in accordance with the provisions of the parties' collective bargaining 
ag^eement^ the Union appealed the grievance to Step 3 for tiie fbHowing reasons: 



It is the contention of the union that grievant was a victim of 
discrimination in the issuance of the notice of rsrnoral during her 

dfs<xissed 



probationary period > Management never ais<xissea any 
inadequacies with the grievant. Very little^ if any observation was 
given to grievant; very Ittile guidance, counseling or traviing was 
given to grievant to correct any deficiencies ki ertfier performance 
or conduct it is the contentions of the union that tiiere were not 
detictencies and that the the only reason for the removal was si 
accident due to faulty equipment. Management refused to provide 
the union with the requested documentation to prohibit the union 
from investigating the true reason for the notl<» of removal The 
removal is unwarranted, unjust and discrinrtinatory. (sic) 



F 




« 4 1 



otes: 



1 . Coitective Bargaining Agreement Between American Postal Workers Union. AFL-CiO 
and U.S. Postal Senrice, Novemt)er 21, 1994 - November 20, 1998, (hereinafler 

referred to as the "Agreement"). 



-2- 
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the parties subsequently met at Step 3 of the grievance procedure. Mr. Harold 
S. Thompson. Sr Labor Relations Specialist, issued the losponse of the Postal Seivioe 
by letter dated November 25, 1997. as follows: 



The above^eferenoed grievance was discussed 
Grievance Aibibation Procedure. 



r-nf 



the 



The matters presented 

well as ttie 





Union concerning this grievance 
contractual provisions, have been reviewed and given careful 

of Removal dated 




ti ♦■ 



The grieyant Mas issued 

effective Febaiary 20, 1997, r^ative 



unsatisfactory perfomrance 



The union contended management acted impropeify and ttie 



grievant vtas the vicdin of disparate treatment arxi that ttie grievant 
was not terminated by a management official other than the 
af^ointing official. 

The grievant was is^jed a Nottee of Renoval during her 90 day 
_„t..^- =-^ Yhe uition^s argument that the grievant was 



the victim of disparate treatment is not supported liy the evidence 
record nor has ttie urtlon identified ariottier employee that was 
treated differemtty th^ the grievant The union also aigued that the 



gnevant was temninated by an official other ttian the appointing 
offidaL This argument is without any merit. 



request for information r eia^no to the ariefva 
denied bv local management. Tlie unior^ is entitled 
rdevant documents used in making tire deteini 





L:r±'i:.' 



an 



utv in 




■■A'JL* 



-*■■. 



iiij 



nt documents 



- • 



rfides 17 and 31. as 
the uniMi is endosad 



Inasmuch, as the grievant was serving under a 90 day protiationary 

iMidm the provisions of article 12.1, of the ooilecSve 
bargaining agreement, 'probationary employees do not have 
aboess to the grievance procedure in relafions thereto". Based on 
the afomnenQoned tMs gHevanoe is not arbitrable. 

I 

Having been unable to resolve the matter during the grievance procedure, the 

nted to hear and 



1 1 1 



case was appealed to arbitration and the undersigned was 

decide the issue. A hearing was conducted in Menifield, Virginia on April 7. 1 998 at 

which time the parties were afforded full opportunity to present testimony and eviden 

to cross-examine the witnesses, and to make arguments for their 

At the outset of the hearing, the Postal Ser^rice raised the issufe of aTbi1ratit% and the 

parties agreed to bifurcate the case. There was no testirnony provided at the arlHtralion 

hearing; however, documentation relative to the issue was presented and ttie parties 



*^>| 
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chose to submit briefs on the question of arbitnabitity. Upon receipt and exchange of 



said briefs on April 22, 1998, tlie recoFd In ttiis case viras closed as it pertains to the 

arbitr^ttity question . 



PERTINENT PROVISIONS OF THE AQREEMEMt 



ARTICLE 12 
PRINCIPLES OF SENIORITY, POSTING AND REASSIGNWBITS 



Sectioir 1 . Probationary Period 

A. The pFotiationary period for a new employee shall be ninety (90} 
cal^idar days. TTie Employer shall have the riglit to separate froni 
its ewplkxy any probationaiy employee at any time during the 
probationary period and these probati(»iaiy employees stiall not be 
pemiitted access to the grievance procedure in relation thereto. If 
the Employer intends to separate an employee during the 
prottationary period for scheme failure, the employee shall tie given 
at least seven (7) days advance notice of such uitent to separate 
the empl(^ee. If ttie employee qualifies on the scheme within the 
notice period , the employee wai not be separated for prior scheme 

failure. 



ARTICLE 19 

HANDBOOKS AND MANUALS 



Those parts of all handbooks, manuals and published regulations 
of the Postal Service, that directly relals to wages, hours or working 
conditions, as they apply to employees covered by this Agreement, 
stiall contain nothing that confficts with this Agieemant. and shall 
be continued tn effect except ttial the Emptoyer shall have the right 
to make changes that are riot inconsistent with this Agreemerd and 
that are ^ir, reasonable, and equitable. This includes, but is not 
limited to, the Postal Service Manual and the F-21, Timekeeper's 



*-l| « 



EMPLOYEE AND LABOR RELATIONS MANUAL 



Section 365^2 SeparatJon-DlsqualHlcation (S^squal) 

365.322. Reasons lorA^n. Separation by cSsqua^teation results 
from the failure to meet conditions specified at ttie time of 
appointment (such as failure to qualify in invesHgatton or Allure to 
qualify by (induct or capacity during the prob^ionaiy periods) or it 
may result from informatnn which, if known at the time of 

would have disqualified the employee for the 



I i ■ 



appointment 
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365.326 Pro<xdurB fn Sapsffstmg, If an appointing officiaJ decides 
to temrtinate an employee who is serving a piobationafy period due 

to conditio rts arising prior to appointment, or because work 



performance or conduct during this period foils to demonstrate 

fitness or qualification for continued postal employment, the 
employee's servk^s are tenninated by notilying the employee in 



writing why she or he i& being terminated and the effective date of 
the action. TTie information in the notice regaiding the termination 

must, at a minimum, consist of the appointing official's condusions 



r 



as to tt)e inadequades of peribmiance or conducL 



III. 




A. 



THE PARTIES 



Postal Service 



At the outset of the hearing, the Postal Senrioe raised the issue of arbitrabiliW 



and specifically asserted that the notice of separation was issued witMn Ihe 90 day 
probationary period. For this reason, it contends that the grieranoe filed on Ate. 
Hoang's behalf is not properiy before the Arbitrator, tn this regard, the F*ostal Service 



relies upwi the provisions of Article 12, Section 1 of the Agreanent which specifically 



exclude probaticmarv employees hom ao 



•'C-^-v; 



to ttie grievance procedure 



The Postal Ser/ioe argues that the Union is attempting to 



1 1 tc 



in access to the 

grievance procedure Ibr the separation of a probationary iennpioyee ftirough the back 
door, contrary to the exemfrtion of Article 12, Section 1 It points out that much oosHy 
litigation has occurred relative to this issue and relies upon numerous l^ationat Level 

Arbitration Awards which have 




«^#!*ll[^ t 



thie position of the Postal Service. It calls 
attention to an Award by Arb^ator Nicholas Zumas^, wh^iein he dismissed, the 
grievance by stating that: 




^^z 



to 



Article 12.1A. in dear, unqualified, unrestricted, and all 
encoinpassing langus^, denies probationary employees 
the grievance-sisHration process if they are terminated for any 
reasion during the probationary period. There is simply no 
contractual basis that would warrant a condusjon that the Article 

12. 1A exception has application only to "^ust cause" terminations. 



Footnotes: 



2. 




APWU. Case Nos. H1C-*C-C 27352 and H1G-4C-C 27361, ArtJitrator 



Nicholas H. Zumas, September 23, 1985. 
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f 



Even though probationary employees are not ban&i from the 



grievance procedure for air puiposes, it is clear that protiaUonary 
employees do not have access to the grievance procedure in 

maftteiB relating to sep^ation. 

■ 

I n ano^er Award by AitHrEttor Zumas^ he pointed out that: 



Article 12, Section 1A gives the Service the unilateral right to 

separate probationary employee. If the Union were able, through 
me grievance procedure, to participate in the evaluation of 
probationary empfo^e (affBcting uttimalely tite decision to 
separate), the Senrice would be deprived of its unilateral right to 
separate such pnsbationary employees granted under the National 
Agreement 

Arbitrator Wayne Howard^, likewise, dismissed a grievance as not arbitrable in a 
sihjation where a probatianary ^nployee was separated from emptoyment on the basis 



of a 



« • « 





perfbnnance evaluation. He clearly slated that: 

The language of Article 12, SecUon 1A gives the Service the right 
to separate during the probationary period, 
against the separation decision in language attacking the 
evaluation of such employees is a useless exercise, for the only 
effective remedy, arKi ttie one the ISmm seeks in the Instant case, 
is to overturn ttie separation decision which flies gainst the dear 
and unantblguous language of the Agreement 

In addiUon to the Arbitration Awards, the Postal Service makes lefeienoe to a 



case appealed to the Uritted States Court of Appeals for the Fifth Circuit* wherein the 
Court of Appeals affinned the Order by Jui^ EMon Mahon, vacating an Award by 



Ariaitrator Sherman as hawig exceeded the authority of the parties' Agreement The 

Fifth Circuit Court concluded that 



[UJnder aitlcle 12 of the National Agreement, a pnsbationaiy 
emplcyee is not pamitted access to the grievance procedure in 
relation to a termination VMthin the prot)ationaiy period, and thus 

is not entitled to arbitration. Consequently, in ordering [grievant] 



Footnotes: 

APWU. Case No. H1C-5L-C 25010, Art>ilrator Nicholas H. Ziimas. 
September 19, 1985. 

4. USPS and APWU. Case No. E4N-2L-C32378, Aibitiator Wayne E. Howard, August 
18,1987. 

5. USPS V. APWg , fith CJr Janiiaiy 7R IQOi 
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reinstated as a probationary emfNoyee, ttie arbitrator exceeded his 

auttiority under the dear arid unequivocal language of the National 

/^reement. 



Based upon the above authorities, the Postal Sen/ioe submits that the Arbitrator 

has no jurisdicti(»i in this case and it requests that the grievance filed herein be 
dismissed as not arbitrable. 



B. 



Unton 



The Union contends that the Postal Service did not comply with tfie p 

of Section 365.325 and 365.326 of the Employee and 




« fr^I • 



lures 




; t 4 



r Relations Manual (ELM) 
relative to the separation of Ms. Hoang. TTie Union recogniizes that Article 12 gives the 



right to separate a probationary employee; however, it stresses that such action must 
be done in accordance with the mandated procedures set forth in the ELM. The 



arguments of the Union are that 1) the appointing official did not make the decision to 

that the employee is 




terminate and 2) there was no specific s^tement in the 
being tenninated for a particular reason. It submits that the language of the ELM 
(igates the Postel Service to provide the reason for the termination and the effective 
date. Although the Union oonoedes that the effective date was indudisd in the notice of 
separation, H claims that the notice failed to falrty describe or mention any deficiencies 
of inadequacies of perfomianoe or the reason for the separation. 



To support its 




n, the Union submrtted several ArtHtration Awards, wherein 



it was determined that a prDbatioriary employee can file a grievance challenging a 
separation when the proper procedures have not been followed by the Postal Service. 
In one of the cases cited by the Union, Arbitrator Nicholas Zumas* found that a 
grievance was arbitrable "iriasmuch as Managen^nt failed to effecSvefy separate 



Grievant witiiin the 90<lay probationary period, he is entitle to have had access to tiie 
grievance procedure in order to determine whether or not his tsermination was for just 
causa." In another case» involving the seps^ation of a Letter Carrier during his 
probationary period. Arbitrator Stevens' recognized the kriportance of botii parties 
abiding by their agreed upon rules, tn his Opinion, he stated tiiat 

This arbitrator has presided over many arbitration hearings in which 
representatives of ttie Postal Service have argued for discipline 



on ttie baas of rules and regulations contained in the Carriers 



Footnotes: 



USPS and APWU Case No. N1C-1E-D 27200, Arbitrator Nicholas H. Zumas, 



January 

7. USPS and NALC 
10. 1981. 



Case No. S8N-3W-D 1 9488j Aibitrator Elvis C. Stephens, March 
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Handbook, or policies set forth by the local postmaster. This 



arbttrator has upheld disdplinaiy actK»is tiased 




I • 



violations of 



these rules arid local polices. Therefore, it appeals only 

teasonable to expect that management follow its own rales and 
procedures. 



With r^ard to rts contention that the notkse of separation was improper tiecause 



it was not issued by the appointing official, the Union calls attention to an Awanl by 
Arbitrator Mit^iael Zobral<^ in which he found the giievanoe protasGng the separation of 
a probationary employee to be arbitrable: He pointed out that 

■ 
I " 

The Postmaster testified that he dategated his authority to effect 
the separation to Ms. Moran. Other than the Postmastei's 
testimony, there is no evidence of the delegation faking place. 
Even if the delegatnn had been proven. Section 365.326 does not 

provide for a delegation of the appoint official^ authority. The ELM 
does provide drcumstances when an loHidal may delegate 
authority, but such is not the case in Section 365.326. 



The Unton therefore requeste that the grievance be found to be arbitrable and 
me Grievantto be immediately reinstated. 



DtSCilSSION AND FINDINGS 

- I 

The issue before me concerns the arbitrabifily of a grievance filed on behalf of 
Ms. Huong Hoang, a Part Time Rexible Cleric at the Arlington. Virginia Post Office. The 
Postal Service asserts that the grievance protestirig the separation of Ms. Hoang is not 
arbitrable as it was filed during the Grievanfs 90-day probationary period. In this 

n 1 of the 

to ttie 

On the other hand, the Unkxi claims that the proper 



regard, the Postal Service reKes upon the [Hovisions of Artide 12, 
Agreement wtiich speciRcaily exclude probationary employees from 




-If.^.-LK-^ 



grievance/arbitrafbon p 



tr»-2 



4 ^ -^ I 



ures vrere hot followed m accordance uiitii Section 365.326 of the Employee and 
Labor Relations Manual (ELM). For this reason, ttie Unton maintains tiiat the grievance 
is property before the Arbitiator. Specifk^ally, the Union claims that the Postal Sewice 



lotes: 

8. USPS and APWU . 
March 14, 1996. 



No. C90C-4C-D95064807. Arbitrator Michael E. Zobrak 
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did not provide a specrfic statement that the Grievant was being terminated for a 
particular reason and further that the appointing ofncial did not issue the notice of 

separation. 

The essential question concerning the aibitrability of this grievance is predicated 
upon the al(egation of a vioialion of the HandbooKs and IManuals which is mcorpoiated 



Agreement by Aitide 



A "grievance" is defined in Article 



Agreement 



a dispute, difference, disagreement or complaint i>elwsen the 
parties related to wages, hours, and conditions of employiiient. A 
grievance shall include, but is not United to; the complaint of an 
employee or of the Union which involves the interpretation, 
application of, or conu^liance with ttte provisions of this Agreement 
or any local Memorandum of Understanding not in conflict with this 
Agreement 

In the instant case, we have a situation involving the "Interpietalion, application of, or 
compliance with the [Hovisions" of the Agreement (vis-a-vis tfie Handbooks and 



Manuals), albeit the drcwnstances involve tt)e separatira off a probationary employee. 



There is no question that Article 12, 




1 of ttie Agreement en: 



*!t^*^ 



the Postal 



Service to temiinata protiationary employees prior to the expiraUon of their probationary 
period. However, Article 12 does not stand alone, rBtfaer it must be considered In 

•n to 



z t*i t 



conjunction with ad orher provisions of the Agreement Thus, when taking 
separate a probationary employee, the Postal Service must do so in accordance with 
the provisions of the Agreement and the applicable provisions which are contetned in 
Section 365.32 of the ELM, This provision is every bit a part of the Agreement, 
pursuant to Article 19. as is Article 12, Section 1. The Union has claimed that the 
separation of Ms. Hoang violated the procedures set foith in the ELM. The question at 
this point is whether the Arbitrator can even consider the grievance. Based upon the 
claim made by the Union which alleges a violation of the Agreemertt, It is my conscdeied 
opinion that the question of whether the Postal Service adhered to the proper 



pr^ 



« *^^.ft 



ures in this case, is a matter v^ich is arbitrable. 



AWARD 

+ 

The grievance challenging the separation of Ms. Huong Hoang Is found to be 

arbitrable. Artide 12, Section 1 of ttw Agreement entitles the Postal Sawice to 
lerrhinate probationary employees prior to ttie expiration of their probationary 
however, in taking such action, ttie Postal Service must do so in accordance with the 
applicable provisions of the /^reement; i.e.. Section 365.32 of tlie ELM. The Union has 
daimed that the separation of Ms. Hoang violaled the procedures set forth therein. 




-9- 



Case 1 :06-cv-00793-RJL Document 22-1 2 Filed 05/1 0/2007 . Page 1 2 of 1 2 



Therefore, the question of vuhether the Postal Service adhered to the 

in this case, is a matter which is arbitrable. Consequently, the grievanoe filed 
matter shall be scheduled for a l>earing on the merits. 



: Tk^ 



or Arbitrator 



Washington, Pennsylvania 




